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632, 40 Atl. Rep. 753, 41 L. R. A. 428. But in Nebraska one who practices 
Christian science has been held to be subject to the medical act of the state. 
State v. Buswell, 40 Neb. 158. The medical act of Illinois contains an express 
provision that it shall not apply to "any person who ministers to, or treats, 
the sick or suffering, by mental or spiritual means without the use of any 
drug or material remedy." Hurd's 111. Stat. (1903) Chap. 91, Sec. 11. 

A magnetic healer who advertised himself as such and styled himself 
"professor" has been held to be subject to the restrictions of the statute 
requiring a license of persons who announce to the public a readiness to cure 
disease, or who in connection with their names use the word "profes- 
sor," or any other title, intending thereby to designate themselves as prac- 
titioners of medicine in any of its branches. Parks v. State, 159 Ind. 211, 64 
N. E. Rep. 862, 59 L. R. A. 190. And a medical clairvoyant has been held to 
be a practitioner of medicine within the provisions of the statute making the 
recovery of compensation for medical or surgical services dependent upon a 
compliance with a statute in regard to professional attainments, moral char- 
acter, etc. Bibber v. Simpson, 59 Me. 181. But it has been held that a per- 
son who recommends and offers for sale an instrument or appliance to be 
attached to the body for the cure of disease is not practicing medicine within 
the meaning of the provision of the Illinois act hereinbefore quoted. People 
v. Lehr, 196 111. 361, 63 N. E. Rep. 725. The vendor of proprietary medi- 
cines who simply sells the medicines and does not attempt to diagnose 
disease and prescribe his remedy, is not a practitioner of medicine, yet he 
may become such by holding himself out as a physician and varying his pre- 
scriptions of proprietary remedies, to meet the symptoms discovered by him 
on his own examination. State v. Van Doran, 109 N. C. 864, 870, 871, 14 S. 
E. Rep. 32; Payne v. State, 112 Term. 587, 79 S. W. Rep. 1025; Regina v. 
Howarth, 24 Ont. 561. If in selling proprietary medicines the vendor dis- 
tinctly declares that he is not a physician, and receives pay simply for the 
medicine, he could not be held to be a medical practitioner, even though he 
gives advice as to the use of his medicine. Commonwealth v. St. Pierre, 175 
Mass. 48, 55 N. E. Rep. 482. 

It may properly be suggested that the medical laws as a rule are framed 
with a view of reaching conditions existing at the time of their enactment, 
and that they are often ineffective because of a failure to provide by compre- 
hensive language for changed conditions. By reason of this fact, as an ex- 
amination of the statutes and decided cases will show, the ignorant and 
designing pretender who is foisting upon the public some new but worthless 
and perhaps harmful treatment is not infrequently beyond the reach of the 
law. H. B. H. 



Appeals From Decrees for Costs. — A decision particularly valuable for its 
exhaustive presentation of authorities upon the subject of appeal for costs in 
equity, both in the United States and England is that in the case of Nutter v. 
Brown et al. (1905), — W. Va, — , 52 S. E. Rep. 88. Certain costs in the 
form of attorney's fees and receiver's compensation had been decreed to be 
paid out of funds belonging to the defendant in the hands of the court. The 
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defendant appealed and the court Held, that such a decree, even though for 
costs only, could be reviewed. 

That, independently of any constitutional limitation, a decree for costs only 
is not appealable is a general rule much voiced by the courts of this country. 
DuBois v. Kirk, 158 U. S. 58, 15 S. Cr. 729, 39 L. ed. 895; State v. Vemn, 127 
N. C. 243, 37 S. E. 263; Joselyn v. Parlin, 54 Vt. 670; Howe v. Hutchinson, 
105 111. 501; Dodge v. Stanhope, 55 Md. 113. 

The reason given for the rule is that the awarding of costs in equity lies 
wholly within the discretion of the trial court. However, under the old 
English chancery practice, from which the rule in this country was originally 
deduced, there are certain instances in. which the question of costs has been 
held not to be discretionary and an appeal allowed. In Angell v. Davis, 4 
Myl. & Cr. 360, the court says, "when the case is not one for personal costs, 
in which the court has ordered one party to pay them, but a case in which 
the court has directed them to be paid out of a particular fund, an appeal lies' 
on the part of those interested in the fund." To the same effect are John- 
stone v. Cox, 19 Ch. D. 17, 45 L. T. 657, 30 W. R. 114, and In re Chennell, 
Jones v. Chennell, 47 L. J. Ch. 80, 8 Ch. D. 492, 38 L. T. 494, 26 W. R. 595- 
Appeals have also been heard where the error of the chancellor appeared upon 
the face of the record so that the question of costs could be decided without 
going into the merits of the case. Chappell v. Purda, 2 Ph. 227, 16 L. J. Ch. 
261, 11 Jur. 256; Walker v. French, 21 W. R. 493. When the decree involved 
equitable principles as to payment of costs, an appeal was entertained. 
Taylor v. Southgate, 4 Myl. & Cr. 203, 8 L. J. Ch. 137, 3 Jur. 214 ; Rochester 
Corp. v. Lee, 2 De G. M. & G. 427. For other instances see 4 Mews, C. L., 
Digest 854 et seq. The Judicature Act of 1873, § 49, declaring as it does that 
no appeal shall be entertained so far as relates to those costs which are in 
the discretion of the court, seems to have recognized these exceptions and 
merely confirmed the old chancery practice. 

The courts of the United States, being under the erroneous impression that 
it was the only exception allowed under the old practice, have tended to 
allow appeals for costs only in case the trial court had directed them to be 
paid out of a particular fund. Trustees v. Greenough, 105 U. S. 528, 26 L. 
ed. 1 157; Foster v. Elk Co., 99 Fed. 617; Temple v. Lawson, 19 Ark. 148. 
Although appeal may be heard when a mere question of statutory regulation 
in respect to the allowance or denial of costs is presented (City of Augusta, 
80 Fed. 297, 25 C. C. A. 430; Crosby v. Stephcm, 97 N. Y. 606), or when the 
trial court's discretion has been improperly exercised. Penn. Co. v. Bank, 
195 Pa. St. 34; Torras v. Raeburn, 108 Ga. 345. In the class of cases men- 
tioned above — where payment is decreed out of a fund — there is, as pointed 
out by the court in the principal case, something more than discretion 
involved. The right of a receiver to his compensation or of an attorney to 
his lien is a strong equity analagous to an obligation founded upon an implied 
contract, and is not wholly dependent upon the mere arbitrary discretion of 
the court. There may be discretion as to the mode or amount of compensa- 
tion because the lower court has better means of knowing what is just and 
reasonable, but clearly there can be none as to whether any at all shall be 
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paid. Bank v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. ed. 451. In the 
statement of the rule then our courts have ignored an exception which they 
constantly observe in the exercise of jurisdiction. Even though these excep- 
tional instances be not extended to conform with the old practice, a more 
accurate statement of the rule would seem to be that of the court in the 
principal case — "that no appeal lies from a decree for such costs as are in 
the discretion of the chancellor." R. E. J. 



The Hearst Election Contest. — The recent election in New York City 
and the rapid succession of decisions in the contest following it were so 
dramatic that the opinion of the Court of Appeals just reported is invested 
with more than purely technical interest. Defeated on the face of the returns 
•by a plurality of less than 3,000 out of 590,000 votes, Mr. Hearst applied to 
the Supreme Court for mandamus to the inspectors and clerks of the second 
election district of the sixth assembly district to compel a recount of the 
ballots. On November 28 an order was granted for a recount to be had 
December 1. Upon appeal the Appellate Division affirmed the order with 
slight modification. On December 13 the Court of Appeals rendered the 
final decision in the case, reversing the lower courts and denying the writ 
(In re Hearst et al., — N. Y. — , 76 N. E. Rep. 28). Within one month 
the contest had been carried through three tribunals to a final adjudication. 

The petitioner claimed that in the precinct in question the total number 
of votes reported in the tally sheet was less than the number of ballots issued 
by the ballot clerk. The grounds for the action were purely statutory and the 
demand was based on the Election Law (Laws of 1896, p. 896). This act, 
in section 84, which prescribes the form and contents of the tally sheet, pro- 
vides that the sheet shall contain a column entitled "Total Number of Ballots 
Accounted for," in which shall be entered ballots legally cast, blank ballots, 
and void ballots. "Their sum must equal the number of ballots voted, as 
shown by the ballot clerks' return of ballots [the ballot clerks were to keep 
an account of the number of ballots issued], and if it does not, there has 
been a mistake in the count and the ballots must be recounted." Section ill 
provides that forthwith upon the completion of the official statement of the 
vote "the ballots voted, except the void and protested ballots, shall be replaced 
in the box. * * * Each such box shall be sealed. * * * They shall be 
preserved inviolate for six months after such election and may be opened 
and their contents examined upon the order of the Supreme Court or a 
justice thereof, or a county judge of said county." 

These sections, the court through Judge Gray decided, do not authorize 
a mandamus for recount. Section 84 is merely a direction for the guidance 
of the election commissioners when casting up the results. The sentences 
under discussion are interjected into the provisions regarding the form of 
the tally sheet. Their true intent is shown by their being repeated on the 
sample tally sheet which was made a part of the act, and also by the absence 
of any special provision for mandamus, such as was made in other sections 
of the act. Section 11 1 merely permits the judge to open the boxes, but does 



